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President’s Page 


By W. I. Gilbert, Jr. 
President, Los Angeles Bar Association 


To serve as President of the Los An- 
geles Bar Association is not only a great 
privilege, but interesting and instructive 
as well. 

It is a privilege to serve with the Board 
of Trustees, the committeemen, and to 
have an opportunity to meet the officers 
and members of affiliated associations. To 
observe first hand the work being done 

’ and the men doing that work generates a 
W. I. Gilbert, Jr. . . ‘ ‘ “ , 
feeling of security for the future because 
the tasks being done here are also being done by lawyers through- 
out the United States. Indigent defendants are competently repre- 
sented by lawyers without charge; constant study of laws and 
procedures leads to constructive recommendations to the heads of 


administrative agencies and proposals for improvement by legis- 


lative enactment; persistent watchfulness guards against violation 
of civil rights; arbitration of fee disputes between attorney and 
client ; education programs for the layman; constant efforts to im- 
prove public relations; these things and many others instill a 
confidence that Bar Associations are not only desirable but essen- 
tial to the welfare of lawyer and layman. 
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It is interesting and instructive to observe the coordination 
and cooperation that exists between the faculties of law schools, 
members of the judiciary and the Bar in their efforts to improve 
legal education. One example is the moot court trial system in 
operation at UCLA law school. The students make up law 
partnerships and are assigned a set of facts upon which an actual 
trial is based; members of the Bar serve as “associate counsel,” 
and members of the Bench take turns presiding at the trial. An- 
other example is the course at USC in which busy judges and 
lawyers give valuable training in special fields not covered in 
regular courses. The Bench, the Bar and the Faculty are jointly 
endeavoring to improve the quality of the student who will become 
the lawyer. We cannot hope to be perfect, but an organized Bar 
cooperating with others of like ideals certainly can prevent dry 
rot from destroying our legal edifice. 

Our Association has a brilliant future of service to the profes- 
sion and the public. Its work will progress and improve next 
year under the efficient and energetic leadership of Harold Black. 
I enlist your continued support of our purposes and objectives 
under his able leadership. 
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DISPOSITION OF THE 
HOMESTEAD UPON DIVORCE 
OR DEATH 


By James F. Healey* 


Some of the most difficult problems 
which the writer has encountered in con- 
nection with requests relative to the issu- 
ance of policies of title insurance have 
stemmed from the disposition of the home- 
stead. Whereas the statutory rules gov- 
erning the subject appear at first blush 
to be clear and simple, the application 
thereof is by no means as simple as would 





appear. Undoubtedly many of the prob- 
lems attendant thereon may be resolved 


James F. Healey 


or minimized by remedial legislation or by amendments to existing 
statutes. It is not the purpose of this paper to make specific recom- 
mendations concerning legislative changes nor to endorse specific 
changes. Rather, an attempt shall be made herein to point out the 
problems and to explore possible methods of resolving them. 

At the outset, it should be borne in mind that our discussion is 
limited to homesteads affecting married persons and we shall not 
concern ourselves herein with the homestead of an unmarried 
head of the family nor the homestead of ‘‘any other person,” as 
set forth in Civil Code Section 1260, Subdivision 2. 

The logical approach to the subject requires that it be broken 
down into two main headings, i.e. The Declared Homestead and 
The Probate Homestead, with appropriate sub-headings. 

THE DECLARED HOMESTEAD 
I. Who may declare the homestead. 
The husband may declare a marital homestead on: 

(a) His separate property. 

(b) Community property, (Civil Code Section 1238). 

(c) The separate property of the wife, under certain circum- 
stances. (Civil Code Section 1239). 

(d) Joint tenancy property (Watson v. Peyton, 10 Cal.(2d) 
156). 


*Member of the Los Angeles Bar and Legal Dept. of the Title Insurance and Trust 
Company. 








132 


Los ANGELES BAR BULLETIN 


The wife may declare a marital homestead on: 


(a) 
(b) 
(c) 


Her separate property. 
Community property. (Civil Code Section 1238.) 
The separate property of the husband, even without his 


knowledge or consent. (Civil Code Section 1238; Swen 


v. Walden, 156 Cal.195.) 


Il. Disposition of homestead upon divorce. 


The powers of the court in regard to the disposition of the home- 
stead upon divorce are set forth in Civil Code Sections 146 and 147. 
It will be noted that, except for incurable insanity, the grounds for 
the divorce play no part in the disposition of the homestead. It 
should also be noted that the recent amendment to Civil Code Sec- 
tion 146 now makes its provisions applicable to a decree of sep- 


arate maintenance, as well as a decree of divorce. 


(a) 


Disposition of a community homestead. 


The court in a divorce or separate maintenance proceed- 


ing may dispose of the community homestead (i.e., a home- 
stead declared on the community property of the parties) in 
one of the following ways, (Civil Code Section 146, Subdivi- 
sion ay 


(b) 


(1) Assign it to the innocent spouse absolutely, or 
for a limited period of time, regardless of the grounds; 
or, if the ground is incurable insanity, assign it to the 
party against whom the decree is granted, either absv- 
lutely or for a limited period of time. 

(2) Divide it between the spouses, either in severalty 
or otherwise, or order it sold and the proceeds divided. 
In this regard, the division may be equal or unequal. 
It should be noted that the court has a wide discretion 
in this regard. It would appear from the language of the 
code section last above mentioned and from a review of 
the case law on the subject that whenever it appears nec- 
essary, the court may order a partition or sale of the prop- 
erty and a division or other disposition of the homestead. 
(Smith v. Smith, 124 Cal.651; Lang v. Lang, 182 Cal. 
765). 

Disposition of a “separate” homestead. 
If the homestead was selected from the separate property 
(Continued on Page 149) 
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OPERATION “CLEAN-UP” 


THE LOS ANGELES BETTER BUSINESS BUREAU 
By Dana Latham* 


As an important part of a greatly ex- 
panded program of service the Los An- 
geles Better Business Bureau has for the 
first time opened its membership to the 
professions. It is believed that the Bureau 
merits the support, financial and other- 
wise, of the lawyers of this community. 

This belief is based not only upon the 
fact that the local Bureau is doing an 
outstanding work in behalf of the citizens 
of this community, but upon the premise 





Dana Latham 


that its activities are of direct benefit to us as lawyers in the every- 
day practice of our profession. 


HISTORY. 


The Better Business Bureau idea was conceived at a meeting 
of the Advertising Clubs of the World in Boston in 1911. The 
theme of that convention was “Swat the Lie in Advertising.”’ 

It was recognized that the end sought could be achieved best 
through a non-profit, non-partisan organization, whose sole aim 
was to ascertain the facts and act accordingly without fear or favor. 

In the early 1920’s most of the various organizations interested 
in this work and which had sprung up in the major cities in the 
United States changed their names to “Better Business Bureau” 
and were incorporated under the non-profit laws of their particular 
state. They relied for financial support upon the various business 
groups in the community in which they functioned. 

In Los Angeles the work of the present Better Business Bureau 
was carried on until 1930 as a departmental activity of the Adver- 
tising Club and without broad civic sponsorship. During the winter 
of 1929-1930 a committee of the old Dry Goods Association, 
sparked by the Julian Petroleum Company scandals, either not 
known or dim in the memory of too many of us, made a complete 
investigation of the general business morals prevailing in this area. 
The result was the abandonment of its work in this field by the 


*Member of the Los Angeles law firm of Latham & Watkins; chairman Los Angeles 
Bar Association Special Committee to Cooperate with the Better Business Bureau. 











134 Los ANGELES BAR BULLETIN 
Advertising Club and the incorporation of the present Los Angeles 
Better Business Bureau as a completely independent organization. 

The present Bureau’s 1930 budget was $30,000. It’s first pres- 
ident was Mr. Malcolm McNaghten, then president of the Broad- 
way Department Store. Its first and only manager was and is Mr. 
Robert J. Bauer, formerly assistance manager of the Detroit Better 
3usiness Bureau. In the intervening years the Los Angeles Bureau 
has become one of the largest and most influential agencies of its 
kind in the world. 

Some 97 cities of the United States now have individual Better 
Business Bureaus, each functioning on the same general basis, each 
in touch with the other and each in the process of exchanging 
views, information, and pertinent data. In addition, there is a Na- 
tional Better Business Bureau, supported by national manufactur- 
ers and the work of which is carried on in the national field of 
advertising and promotion just as the local Bureau functions with 
respect to local problems. 


WORK OF THE BUREAU. 


One of the first major chores undertaken by the Bureau was 
the elimination of the “bucket shop” evil then prevalent in Los 
Angeles and which was a carry-over from the “Julian fiasco.” 

Another early achievement of the Bureau was the exposure of 
the Boulder Dam land frauds which took a heavy toll from 
investors during the 1930's. 

The Bureau also played an active part in the enactment of the 
California Small Loan laws, generally regarded as models of their 
kind in the United States and especially designed to protect the 
necessitous borrower. 

In addition to these special projects the Bureau, of course, has 
been active in screening, exposing and eliminating improper and 
misleading advertising. In this work it has cooperated with the 
newspapers, radio, and television companies. The result is a high 
degree of justified public confidence in local retail advertising. 


PRESENT WORK OF THE BUREAU. 


During the year 1930 the Bureau handled 5,780 requests for 
service with a budget of less than $35,000. In 1949 the Bureau 
received 63,000 requests for service with an income of $92,000. 
In other words, during that period the requests for service increased 


(Continued on Page 142) 
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“Too Little Payment for so Great a 
Debt”! — Or is It? 


2 
A Comment 
By Peery Price* 


“Base is the slave that pays.” Shakespeare, Henvy V, Act II, 
Scene 1. 

An old Chinese proverb* warns, “If 
you would not be cheated, ask the Price 
at three shops.” 

If Creditor, having received a check for 
less than the amount owing but marked 
“in full payment,” should ask the Price* 
at the shop of Latham and Watkins for 
advice, he would receive that contained in 
Mr. Price’s recent article.® 

If, however, Creditor should ask the 
Price® at the shop of Mitchell, Silberberg 
& Knupp for advice, he would be told something like this: 

“Debtor’s endorsement on his check is not so clear as it 
might have been. He might have said ‘By endorsing this 
check, payee accepts payment hereof in satisfaction of all 





Peery Price 


obligations of drawer to payee.’ 

“However, it would be dangerous to assume that the court 
will not hold his abbreviated endorsement to have the same 
effect as that fuller language. 

“Now, the Civil Code of California has four sections in its 
chapter on Accord and Satisfaction.’ Three of those sections*® 
define the Common Law accord and satisfaction. The fourth 
section® states that ‘Part performance of an obligation 
where expressly accepted by the creditor in writing in satis- 


*Member of the Los Angeles law firm of Mitchell, Silberberg & Knupp. 

Shakespeare, Taming of the Shrew, Act I, Sc. ii. 

2On “Payment in Full’’—or Is It?, by Ira M. Price, II, 29 L.A. Bar Bull. (Jan. 
1954) 99. 

3Reported in S. G. Champion, Racial Proverbs (1938) p. 353. 

‘Ira M. Price, II, Esq. 

5Note 2 supra. 

®Me. 

tDivision Third, Part I, Title IV, Chapter IV. 

8Secs. 1521-3; cited in Price “Payment in Full’’—or Is it?, 29 L.A. Bar Bull. (Jan. 
1954) 99, note 1. 

*Sec. 1524. See also Sec. 1541. 
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faction . . . though without any new consideration, extin- 
guishes the obligation.’ This statute changes the Common Law 
rule.’° 

“It seems clear that by signing your name on the check you 
will have ‘expressly’ accepted the tendered partial perform- 
ance ‘in satisfaction’; and will have done so ‘in writing.’ 

“Our District Court of Appeal" has agreed that the statute 
changes the Common Law rule, and has applied the statute 
where the acceptance in writing was by endorsement of 
check bearing a legend similar to that suggested above. 

“It is true that the Municipal Court of Los Angeles, rely- 
ing on Common Law concepts, has recently suggested that the 
statute applies only when the debt is disputed.'*? However, that 
decision is a precarious precedent, even in the court that ren- 
dered it, in view of the facts that: 

“(a) the statute contains no such limitation ; 

“(b) such limitation is not consistent with the purpose 
of the statute, as expressed in the Code Commissioner’s 
note ;'* 

“(c) Schwartz v. Cal. Claim Service’ involved an ob- 
ligation which had already been reduced to judgment ; and 
therefore could scarcely be said to be the subject of good 
faith dispute ; and 

“(d) the Appellate Department of the Superior Court, 
in an unreported memorandum decision,’® long ago re- 
versed a judgment of the Municipal Court which had 
been based on a similar misapprehension of the rule. 
“Under all the circumstances, it seems that even though the 

debt is liquidated, overdue, and undisputed, and even though 

you may protest promptly, you will still have accepted the 

payment, in writing, in satisfaction of the obligation. And, 
(Continued on Page 141) 


See Code Commissioner’s note (1872): “Before the passage of the Act of 1868 . 
the rule of law was that payment of an iA or less than that of a liquidated debt then 
payable was not a satisfaction thereof, though accepted as such. . . . This rule of the 


common law was not founded upon natural justice, nor can it be supported upon other 
than technical grounds. An agreement to accept a barrel of flour in satisfaction of a 
debt of one thousand dollars was valid, and if the flour was delivered the debt was 
satisfied. . . . But an agreement to accept nine hundred and ninety-nine dollars in 
satisfaction of the debt was unavailing, and the obligation to pay the other dollar was 
unimpaired. . . 

“Schwartz v. Cal. Claim Service (1942) 52 C.A.(2) 47. 

2Wild v. United X-Ray @ Equipment Inc. (1952) 3 L.A. Daily Jour. Rep. 159; 
cited in Price, “Payment in Full” etc. (note 2 supra) at note 14. 

Note 10 supra. 

M4Note 11 supra. 

Ingram & Co. v. N. B. Blackstone. Inc., L.A. Super. Ct., App. Dept., No. CA 404 
(Jan. 24, 1931). 
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Opinion of Committee on Legal Ethics 


Los Angeles Bar Association 


OPINION NO. 207 
(July 10, 1953) 


CONFLICTING INTEREST—CONFIDENTIAL INFORMATION 
—UPHOLDING THE HONOR OF THE PROFESSION. 


Husband’s lawyer should not represent wife in divorce action 
notwithstanding consent of the husband. 

For approximately seven years an attorney has represented 
primarily the husband, but on occasions both husband and wife, in 
handling income tax and other matters. The wife has now asked the 
attorney to represent her in a divorce action which may be bitterly 
contested. The attorney has asked whether he may ethically repre- 
sent the wife with the husband’s consent. 

It is the opinion of the Committee that under these circumstances 
the attorney should not represent the wife for the following reasons : 

1. An attorney may represent conflicting interests with the ex- 
press consent of all concerned given after a full disclosure of the 
facts (American Bar Association Canon 6). It does not appear 
that such full disclosure has been made. Even assuming that an 
effort at full disclosure has been made, it appears unlikely that 
the husband can fully contemplate, or that the attorney can fully 
disclose to the husband, all of the possible detriment to the hus- 
band of having his former attorney as the husband’s adversary 
in a bitterly contested divorce action. 

2. The attorney’s obligation in heretofore representing the hus- 

band was to do so with undivided fidelity and not to divulge his 

secrets or confidences, and this duty prevents the acceptance of 
subsequent employment which might result in the necessity of 
divulging such confidences. It may be impossible for the attorney 
to represent the wife and yet keep the secrets and confidences of 

the husband (American Bar Association Canons 6 and 37). 

3. The attorney is duty-bound to uphold the honor of the pro- 

fession and improve the administration of justice (Amegican Bar 

Association Canon 29). He should therefore avoid the suspicion 

of collusion which might result from the fact that he who has 

been the husband’s attorney appears as attorney for the wife. 

This opinion, like all opinions of this Committee, is advisory 
onlv (By-Laws, Article X, Section 3). 
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OPINION NO. 208 
(July 10, 1953) 
USE OF IMMATERIAL EVIDENCE. It is unethical for an 
attorney to attempt to use immaterial evidence. 

The Committee’s opinion has been requested on the following : 

“Example No. 1. Counsel for the plaintiff, having probable cause 
to believe that he has a valid cause of action, knows of some ex- 
traneous circumstances, immaterial to the cause of action, with 
which he can embarrass the defendant, e.g., criminal or immoral 
conduct. (a) Is counsel for the plaintiff subject to discipline if he 
attempts to explore this extraneous but embarrassing matter during 
the course of depositions? (b) Is he subject to discipline if he 
subpoenas for appearance at trial witnesses he knows to be familiar 
with the immaterial but embarrassing facts though they know noth- 
ing of the cause of action or facts relating thereto? 

Example No. 2. This example differs from Example No. 1 only 
in the fact that counsel for the plaintiff does not have probable cause 
to believe that his cause of action is valid.” 

The conduct of counsel in both examples is obviously unethical. 

A lawyer should not offer evidence which he knows to be imma- 
terial (American Bar Association Canon 22). Furthermore, he is 
required at all times to uphold the honor and maintain the dignity 
of the profession and to improve not only the law but the adminis- 
tration of justice (American Bar Association Canon 29). He may 
not utilize a judicial proceeding for the purpose of spite or harass- 
ment (Rule 13, State Bar Rules of Professional Conduct). 

Since the Committee is not a disciplinary body, no opinion is 
expressed as to whether or not the attorney mentioned in Examples 
1 and 2 would be subject to discipline. 

This opinion, like all opinions of this Committee, is advisory only 
(By-Laws, Article X, Section 3). 


OPINION NO. 209 
(July 10, 1953) 


ADVERTISING—NOTICE OF SPECIALIZED LEGAL 

SERVICES. It is improper for a lawyer to advertise in 

newspapers that he desires research and drafting work even 

though a box number vather than his name is used. It is 

proper for a lawyer to inform other lawyers in the community 

by a brief, dignified notice sent to lawyers only that he is 
available for such work. 


A lawyer in general practice, experienced in research and drafting 
(Continued on Page 145) 
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bothers JY n ae 


By George Harnagel, Jr. 


A very belated item from the sports 
front is that Squire, Sanders & Dempsey 
and Baker, Hostetler & Patterson, emi- 
nent Cleveland law firms, engaged in an 
earthshaking baseball game last fall. The 
final score was 12 to 11 in favor of 
S. S. & D., the issue having been dra- 
matically decided by a ninth inning home 
run. So far as our information goes no 
appeal has been taken. 

* * Ox 





George Harnagel, Jr. 


Necessity may be the Mother of Invention, but a patent is the 

Father that protects it—Patent News. 
* * * 

Karl Goldsmith, current president of the State Bar of South 
Dakota, was unanimously elected to that position after having 
served as its secretary (and secretary of its predecessor voluntary 
association) for twenty-six years. A short tribute to him in South 
Dakota Bar Journal notes his transition from an LL.B. cum laude 
at Yale to “the same small office room over the Pierre National 
Bank [which he has occupied] continuously for nearly half a 
century” and speaks, with a ring of sincerity not always detected 
in similar eulogies, of his patience, diligence, unselfish devotion and 
extreme modesty. 

* * x 

Harold T. Clark of the Cleveland Bar has been awarded the 
Migel Medal of the American Foundation for the Blind. This medal 
is awarded annually to some person who, in the judgment of the 
Foundation, has rendered outstanding service to the blind. 

* * * 

The eighth Conference of the Inter-American Bar A&8sociation 
will be held in Sao Paulo, Brazil, March 15-22. This organization 
has fostered the thesis that the working together of lawyers of two 
different systems of jurisprudence—common law and civil law—- 
aids in creating an atmosphere of understanding and good will 
among nations. 
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“Early in his practice a lawyer should learn he must charge his 
friends as his enemies will not become his clients.”—Frank E. Tro- 
baugh of the Illinois Bar, in an article on Fixing Fees in the 
Illinois Bar Journal. 
* * * 

“The leading rule for the lawyer, as for the man of every other 
calling, is diligence. Leave nothing for tomorrow which can ie 
done today.’”’—Abraham Lincoln. 

* * * 

The Knox County (Illinois) Bar Association, in cooperation 
with local school authorities, is sponsoring a series of lectures on 
the general subject of “Law and the Laymen” for adult educa- 
tion classes in the Galesburg, Illinois, high school. 

* * * 

“In four counties in New York City the Supreme Court calen- 
dars are from three years to four and a half years behind. Pre-trial 
conferences and conferences held before and during trials have 
disposed of the majority of cases reached without a full trial.”— 
New York State Bar Bulletin. 

* * * 

The Benchers (i.e., governors) of the Law Society of British 
Columbia send to each student upon his enrollment at a law school 
in that province a letter outlining its requirements for admission 
to the bar. It says in part: 

“In British Columbia it has always been considered necessary that a 
student, before being admitted to practice, should have, as well as his 
academic training, a working knowledge of the practical work of a 
solicitor and barrister and experience in a law office. 

“It is expected that a graduate of a Faculty of Law has a good 
grounding in the fundamental principles of law; has a respect for the 
traditions of the Bar and understands the responsibilities which devolve 
upon a lawyer in practice. 

“The Rules of the Law Society require that students shall have at 
least one year experience in an office under articles after graduation 
from a Law School.” 

ak * * 

The New York State Bar Association publishes two pamphlets 
for distribution to laymen, one entitled “Do You Need a Will?’, 
the other, “Buying and Selling Real Estate.” It provides these to 
its members at the basic rate of $1.00 per hundred, with discounts 
(but, we hope, without Robinson-Patman complications) for larger 
quantities. It also provides “Help Yourself” display racks (at $1.50 
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per rack) and urges their use by its members as a means of making 
the pamphlets available in their offices. 
* * * 

John Singleton Copley, son of the famous prerevolutionary 
painter, was born in Boston, but was taken to London at the age 
of two as his family were loyalists. He became Solicitor-General, 
Attorney General, Master of the Rolls, Chief Baron of the Excheq- 
uer, and three times Lord Chancellor. Lord Westbury considered 
him “the finest judicial intellect’ he had ever known, but he is 
probably most noted for his want of intellectual vanity. This trait 
is described in J. B. Atlay’s “Victorian Chancellors’ as follows: 

“On the Bench his lips would often be seen to move, but no 
sound .. . would be heard by the Bar. The associate sitting 
beneath him could tell another tale: the classic instance is 

...'What a d——4d fool the man is !’—then, after an interval, 

‘Eh, not such a d———d fool as I thought’ ; then another interval, 

‘Egad, it is I that was the d——d fool’.” 

a 

“With a thousand members, the Denver Bar Association is no 
longer the small, friendly organization in which all members are 
personally known to each other such as it once was not so long 
ago. For many years the Association has maintained a Fellowship 
Committee which arranges for visits to members who are ill and 
for proper memorials by the Association when any member crosses 
the final bar. Such things we still consider important and we hope 
that the Association will never become so large that they become 
neglected, or be submerged in the press of our more material 
activities.” —Dicta, publication of the Denver Bar Association. 


TOO LITTLE PAYMENT 
(Continued from Page 136) 

under Sec. 1524 the California courts may well hold, in the 

words of the bard,’® that ‘He is well paid that is well satis- 

fed’ .””2* 

There seems to be a difference of emphasis, if not of ‘opinion, 
between the Prices consulted. Perhaps Creditor had best fully 
comply with the proverb and try to settle the matter by asking a 
third Price at some other shop. 


“Not the bard referred to at p. 121 of the Article cited in note 2, supra. 


Shakespeare, Merchant of Venice, Act IV, sc. i. 
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OPERATION “CLEAN-UP” 
(Continued from Page 134) 


from 144 per staff member per month to 656 per staff member 
per month. 

There was an inevitable loss of efficiency plus inability to service 
the great bulk of the requests received. 

In an effort to meet the situation the Bureau, during 1949, 
discontinued the issuance of public warnings and the handling of 
business inquiries by telephone. As a result the requests for service 
declined from 63,000 in 1949 to 36,000 in 1952. This was in the 
face of a greatly increased population with a concurrent increase 
in opp»rtunities for fraud. 

Early in 1953 the Bureau was faced with a real crisis. Rackets 
were increasing without the ability on the part of the Bureau to 
investigate, advise, or act. 

As a result the Bureau’s Board of Directors, comprised of many 
of the leading business men of Los Angeles, decided to embark 
upon “Operation Clean-Up” with a budget of $250,000, and with 
a greatly expanded field of activity. At the same time it was 
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decided to increase the type of business activity eligible for mem- 
bership since the new concept of Bureau service contemplated 
direct benefit to these additional groups. Among the groups that 
will be invited to participate and to carry a small portion of the 
increased financial burden are the lawyers of this community. 


THE BETTER BUSINESS BUREAU 
AND THE LAWYER. 

Probably most lawyers are aware of the general activities of the 
local Better Business Bureau. They are familiar with their well- 
known slogans: “Before You Invest—Investigate” ; ‘Read Before 
You Sign—and Keep a Copy.” To the extent that this advice pre- 
vents fraud and minimizes litigation it is of obvious benefit to the 
lawyer. 

But entirely apart from the general activities of the Bureau 
heretofore briefly mentioned, it is submitted that certain little 
known functions of the Bureau are of direct benefit to the lawyers 
of this community. A few only need be mentioned: 

(1) Mr. Bauer, president of the local Bureau, has advised 
the writer that at least a minimum of 5,000 people who come to 
the Bureau each year for service of one kind or another are advised 
to employ attorneys. Those persons who have no lawyer are in- 
formed of the Lawyer Reference Service maintained by the Los 
Angeles Bar Association and are handed pamphlets explaining the 
work of that service. 

(2) At present the Education Division of the Bureau is cooper- 
ating with our Association’s public relations committee in connec- 
tion with the Association’s new pamphlet “An Hour of Preven- 
tion.” It is expected that said Education Division will distribute 
this leaflet as well as others of a similar nature which may be 
furnished it in the future. 

(3) In addition to assisting the Los Angeles Bar Association 
in what might be regarded as the Association’s own projects, the 
Bureau for some time has distributed its own pamphlet entitled 
“Facts You Should Know About Legal Problems.” The, purpose 
of this pamphlet is to educate the individual so that he will be in 
a position to determine the circumstances under which he should 
employ an attorney. 

(4) Many lawyers find it to their advantage to contact the 
Bureau for information bearing on the reliability of persons or 
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firms doing business with clients or with whom said clients may 
be having litigation. Under presently expanded plans the Bureau 
will of course continue to service these and similar inquiries. 

(5) The Bureau has had a long-standing policy of making its 
files available to counsel engaged in the defense of suits filed by 
persons or firms operating deceptive selling schemes. The fact that 
other victims may have complained to the Bureau frequently makes 
it possible for the attorney to establish a complete defense by 
showing a pattern of deceptive selling representations. 

While the Bureau does not supply defense attorneys with the 
names and addresses of other victims without the consent of such 
victims it is always willing to cooperate in obtaining such consent 
under appropriate circumstances. 


CONCLUSION. 

Under all the circumstances it is submitted that the Los Angeles 
Better Business Bureau is not only doing a worthwhile general 
work but its work is sufficiently directly related to the activities of 
each individual lawyer as to warrant the assistance and cooperation 
of us as lawyers in connection with its new and enlarged program 


of service. 
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OPINION OF COMMITTEE ON LEGAL ETHICS 
(Continued from Page 138) 
of pleadings, documents, papers and briefs, asks whether it is 
proper for him to advertise in a local newspaper, in a financial 
paper and in letters to attorneys that he is so experienced and that 
he recently opened his own office and that he desires evening and 
week-end employment for such work. 

Canon 27 of the American Bar Association provides, in part: 
“It is unprofessional to solicit professional employment by cir- 
culars, advertisements, through touters or by personal communi- 
cations or interviews not warranted by personal relations.” 
Canon 46 provides : 
“Where a lawyer is engaged in rendering a specialized legal 
service directly and only to other lawyers, a brief, dignified notice 
of that fact, couched in language indicating that it is addressed 
to lawyers, inserted in legal periodicals and like publications, 
when it will afford convenient and beneficial information to law- 
yers desiring to obtain such service, is not improper.” 

Rule 2(a) of the Rules on Professional Conduct of the State Bar 
of California provides : 

“A member of the State Bar shall not solicit professional employ- 

ment by advertisement or otherwise.” 

One of the exceptions to this Rule, contained in Rule 2(b), 
is that, 

“Further, nothing in this rule shall be deemed to prevent a mem- 

ber from circulating among lawyers only, a brief, dignified notice 

that he is rendering a specalized legal service.” 

The solicitation of professional employment from other lawyers 
is generally condemned by the Canons and by the rules (Cf. Mayer 
v. State Bar, 2Cal.2d 71, 74). One exception is that a lawyer en- 
gaged in a specialized legal service, such as patent law, may cir- 
cularize other lawyers to advise of that fact (Opinion 18 of this 
Committee). This exception, to some extent, is recognized by 
Canon 46, quoted above, which permits a notice to be published 
in legal periodicals where the specialized service is “rendered 
directly and only to other lawyers.” (Cf. A.B.A. Opinion 194.) 
The American Bar Association Committee on Profession Ethics, 
has interpreted Canon 46 not to allow publication of notices of offers 
to do legal research, briefing and the like, on the ground that such 
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work is done by most lawyers and is not a “specialized legal service” 
within the meaning of the canon (A.B.A. Opinion 145; see also, 
A.B.A. Opinions 228 and 263). 

Even where such notice is permitted by the Canons no reference 
should be made in the notice to the qualifications of the lawyer 
(A.B.A. Opinion 194; this Committee’s Opinions 29 and 110). 


‘ 


Rule 2(b), quoted above, like Canon 46, uses the term “spe- 
cialized legal service,” but does not restrict its application to law- 
yers rendering such specialized legal service to lawyers only. 
Obviously any such notice should be sent only to lawyers. Rule 
2(b) does not authorize the publication in a newspaper of any kind 
of a notice of specialized legal service. 

The question remains whether a lawyer may properly circu- 
larize lawyers generally or lawyers he knows personally advising 
of his availability for research and drafting. As noted the American 
Bar Committee takes the position that to comply with Canon 46 
the notice must refer to a specialized legal service, such as patent 
law. 

While it is true that most lawyers engage in research, writing of 
briefs and drafting of legal papers, not so many do it regularly for 
other law offices. This Committee takes notice that some law offices 
employ outside lawyers to do research for them or to draft briefs 
and like to be informed of lawyers who are available for such work. 
A giving of a notice to other lawyers of availability for such work 
would not appear to be advertising, but would be more in the nature 
of information. 

This Committee concludes, therefore, that it is improper for a 
lawyer to publish a notice in a legal newspaper or any other news- 
paper to the effect that he is available for research and drafting 
work ; that it is proper for a lawyer to circularize other lawyers in 
the community, whether known to him or not, to advise them by a 
brief, dignified notice that he is available for research and drafting 
work but that such notice should not contain any reference to his 
experience. This opinion should not be construed to approve cir- 
cularization of lawyers generally offering any other type of services 
than those specified in the inquiry submitted. 

This opinion, like all opinions of this Committee, is advisory only 
(By-Laws, Article X, Section 3). 
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DISPOSITION OF THE HOMESTEAD 
(Continued from Page 132) 
of either spouse, the court must dispose of it in one of the fol- 
lowing way (Civil Code 146, Subdivision 4) : 
(1) If the ground for divorce is other than incurabie 
insanity : 

(a) Assign it absolutely to the spouse who held 
title as separate property when the divorce action 
was commenced ; or 

(b) The court may, in its discretion, make such 
above mentioned assignment subject to an assign- 
ment to the spouse not in title, for a limited period 
of time, provided that such last mentioned spouse is 
the innocent party. 

(The “limited period’ may be for a definite 
period of years, or it may be for the life of the inno- 
cent spouse; but, in any event, such assignment ter- 
minates absolutely upon the death of such innocent 
spouse. ) 

(It appears that the court may adjudge a spe- 
cific sum for alimony and charge it as a lien on the 
premises, rather than make the limited assignment 
to the innocent spouse. Meyer v. Meyer, 184 Cal. 
687 ; 25 Cal.L.R. 486.) 

(2) If the ground for divorce is incurable insanity : 

(a) Assign it absolutely to the spouse who held 
title as separate property when the divorce action 
was commenced ; or 

(b) The court may, in its discretion, make such 
assignment subject to an assignment thereof to the 
party against whom the divorce is granted, for a lim- 
ited period, not to exceed the life of such limited 
assignee. 

(Any attempted disposition of the homestead by 
the court which is contrary to the provisions as set 
forth above (e.g., an assignment for a period longer 
than life to an innocent spouse who was not the title 
holder) exceeds the power of the court, is limited 
to the life of such spouse and may be collaterally at- 
tacked at any time. Neary v. Godfrey, 102 Cal. 338.) 
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III. No disposition made by the Court. 
Where the only relief sought by the complaint is the dissolution 


marriage and property rights are not placed in issue, no 


disposition of the homestead may be made. In such a case, the 
rights of the parties are again governed by the underlying title to 
the property, as follows: 


Where homestead declared on community property. 

Title vests in the parties as tenants in common and their 
respective interests are subject to determination in a future 
action, such as partition. (Lang v. Lang, 182 Cal. 765.) 
Where homestead declared on separate property of either 
spouse. 

Title is held by the party in whom it was vested at the time 
when the homestead was declared. The right of the other 
party, when innocent, to a limited assignment is lost unless 
claimed in the divorce action and awarded by the decree of 
divorce. (Burkett v. Burkett, 78 Cal. 310.) 


LV. Specific problems relating to divorce proceedings. 


E ffect of “award” by Interlocutory Decree. 

Since the marriage relationship continues until dissolved 
by the Final Decree, it would appear that no attempt should 
be made to award the homestead by the Interlocutory De- 
cree. (As to the ability of the court to make awards in gen- 
eral in the Interlocutory Decree, see the very scholarly 
article by Superior Judge Louis Burke, in the June, 1953, 
issue of the Los Angeles BAR BULLETIN.) 

Effect of declaration after “award” by Interlocutory Decree. 
Where the Interlocutory Decree awards the property to one 
spouse, the other spouse may thereafter declare a home- 
stead thereon (subject to the rules enunciated in paragraph 
I herein) and it would appear to be a valid homestead, 
since the parties are still married, pending the Final Decree. 
Upon final dissolution of the marriage, the rights of the 
party out of title are terminated. (Lang v. Lang, 182 Cal. 
765.) 

W hat is the effect of the Final Decree upon the homestead? 
The effect of the Final Decree upon the homestead is not 
exactly clear. It is clear, from the statutory and case law 
that the marital homestead has three characteristics, 
namely : 








V. 
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(1) The exemption feature. 

(2) Restraint upon alienation. 

(3) Devolution upon death. 

The sweeping statements which appear in many decisions, 
to the effect that “the dissolution of the marriage destroys 
the homestead” (e.g., Lang v. Lang, 182 Cal. 765; Remley 
v. Remley, 49 Cal.App. 489) have given rise to the loose 
generalization “No marriage, no homestead.’ The cases 
uniformly hold that where the homestead has been assigned 
by final decree and title vests in a former spouse, the char- 
acteristics of Restraint and Devolution (No. 2 and No. 3 
above) are destroyed. 

The decisions, when analyzed, do not hold that the exemp- 
tion feature is always destroyed, but the different formulae 
utilized in the decisions tends to leave the matter in a state 
of confusion. A few examples of these cases are: 

(1) The homestead remains in effect after divorce, so as 
to defeat an attempted execution thereon (City Store 
v. Cofer, 111 Cal. 482). 

(2) The continuance of the exemption feature depends 
upon whether the former spouse in title after divorce 
is still the head of a family (e.g., minor children resid- 
ing in the homestead )—Lang v. Lang, 182 Cal. 765 


so intimates. 
(3) Upon dissolution of the marriage, the homestead 
terminates— Master Lubricants Co. v. Cook, 159 Fed. 
(2d) 679 (which case, in the opinion of the writer, 
does not follow the California law, and cites cases 
which do not appear to be controlling. ) 
(d) Effect of desertion, as grounds for divorce. 
Where the spouse in whom title vests as separate property 
is the deserting spouse and the other spouse declares a home- 
stead thereon, it has been held that a limited award of the 
homestead to the innocent spouse is proper, since the ground 
of “other than incurable insanity” (Civil Code Section 146, 
Subdivision 4) is not limited to adultery or extreme 
cruelty, as set forth in Civil Code Section 146, Subdivision 
2. (Greenlee v. Greenlee, 7 Cal. (2d) 579.) 
V. Devolution upon death. 
Since under certain conditions the marital homestead vests in the 
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surviving spouse and since this result may often be unforeseen and 
undesirable, such a homestead is often referred to as ‘‘an involun- 
tary joint tenancy.” 

Civil Code Section 1265 and Probate Code Section 663 provide 
that : 

(a) If selected from the community property or from the sep- 
arate property of the person selecting or joining in same, 
it vests, on the death of either spouse, absoluiely in the 
survivor. 

(b) If selected from the separate property of the decedent with- 
out his consent, it vests in the heirs or devisees of the dece- 
dent, subject to the power of the court to set it apart for 
a limited period to the family of the decedent. 

It will be noted that these special statutory rules supersede 
the usual rules of succession and will prevail over any 
attempted testamentary disposition by the decedent. 

The above mentioned statutes provide that under the con- 
ditions therein set forth the homestead “vests” upon death. 
The cases inform us that : 

(a) It vests immediately upon death. 

(b) Title is not derived through succession or descent. 

(c) It never becomes a part of the decedent’s estate. 

(d) If the homestead is valid, the survivor’s rights are not de- 
pendent upon any order of probate court. (Saddlemire v. 
Stockton, etc., 144 Cal. 650.) 

It appears that the “vesting” is limited to property not exceed- 
ing the value of the homesiead exemption. (Estate of Bette, 171 
Cal. 583; Probate Code Section 664.) 

Since the matter of vesting of title depends upon the validity 
and extent of the homestead, an appropriate order of court thereon 
is required (Estate of Bette, supra.) 

As we have heretofore observed, the underlying title controls 
the devolution, as follows: 

(a) When the record owner survives: 

Since the record title was vested in the survivor prior to the 
declaration of homestead, title thereto vests absolutely in 
such survivor upon the death of the other spouse and the 
element of exemption remains, though the elements of re- 
straint and devolution disappear. No court order is required 
to perfect the vesting but the record interest of the de- 
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ceased spouse should be terminated of record, in a manner 
similar to that which is utilized in terminating the interest 
of a joint tenant. 

When the record owner dies: 

The method of disposition under this event varies, accord- 
ing to whether the underlying record title vested in the 
deceased husband or the deceased wife: 

(1) If record title was in the deceased husband. 

Where declared on community property or by or with 
his consent, from his separate property, it vests abso- 
lutely in the surviving wife (subject to the limitations 
and requirements heretofore alluded to—Estate ef 
Bette, 171 Cal. 583); where declared by the wife on 
his separate property, she is restricted to the limited 
assignment heretofore discussed in paragraph V (b). 
If record title was in the deceased wife. 


“—~ 
bo 


The same general rules apply, relative to separate 
property of the wife, but complications arise concern- 
ing community property. An order of the probate court 
setting aside community homestead property to the 
surviving husband where the wife did not join in the 
declaration is considered to be questionable, on the 
ground that the court sitting in probate cannot deal 
with community property in the estate of a married 
woman who died intestate. It appears that the court in 
probate cannot, as a rule, determine that property 
vested of record in the wife is in fact community prop- 
erty which vests in the husband as survivor, to the ex- 
clusion of heirs who would take if the property was in 
fact the separate property of the wife and such an order 
does not appear to be conclusive on the heirs of the 
wife (Estate of Klumpke, 167 Cal. 415, and a review 
thereof by George Hazen, September, 1938, issue of 
the State Bar Journal). It appears that the husband 
should seek a judgment quieting title against the repre- 
sentative of the estate of the deceased wife. 


VI. Specific problems relating to devolution. 
(a) 


The mechanics of having the homestead set apart by order 
of probate court. 
Since Probate Code Section 663 provides that the home- 
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stead declared on community property or on the separate 
property of the spouse declaring or joining in the declara- 
tion “vests, on the death of either spouse, absolutely in the 
survivor ...”, it appears at first blush that we have a sit- 
uation akin to a joint tenancy and that one need only estab- 
lish the fact of death. For that reason, an attorney may 
seek to have the homestead set aside by initially filing a 
petition therefor (similar to a summary proceeding). It 
appears that no such “summary proceeding” is possible, 
however. Probate Code Section 660, dealing with the set- 
ting aside of the homestead, provides that upon the filing of 
the inventory or at any subsequent time during the adminis- 
tration the court is empowered to act. (Emphasis added.) 
It is apparent, therefore, that an inventory must first be 
filed. 

The court order setting aside the homestead serves to 
withdraw the homestead from administration proceedings 
and to adjudicate the validity and the extent of the home- 
stead. When final, the order is conclusive against unsecured 
creditors and heirs of the record title holders and it cannot 
be collaterally attacked (Estate of Bette, 171 Cal. 583; In re 
Moore, 96 Cal. 522). 

(b) Separate property homesteaded without consent of owner. 
In this situation (e.g., wife declares homestead on separate 
property of husband and he dies) the property vests on 
death in the heirs or devisees of the decedent, subject to the 
power of the court to set it apart for a limited period to the 
family of the decedent. (Probate Code Section 663.) 


(c) Who qualifies as a “survivor?” 


The rules relating to devolution refer to a surviving spouse. 
If A, married to B, declares a homestead on his separate 
property and then A and B are divorced, upon the death of 
A, B no longer qualifies as a surviving spouse. If, after 
divorce from B, A marries C and then dies, C would not 


take as a “surviving spouse,” in the absence of a new decla- 
ration by A after his marriage to C. (Zanone v. Sprague, 
16 C.A.333). It would appear that a “putative spouse” 
under a void marriage does not qualify (Clendenning v. 
Parker, 69 C.A. 685). 


It appears that a widower who remarries may qualify, 
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whereas a widow who has remarried may not. (Estate of 

Haines, L. A. Probate No. 326304, citing Estate of Davis, 

86 C. A. (2d) 263). 

Questions relating to “value.” 

With regard to the exemption amount and the procedure 

relative to appraisement, as outlined in Probate Code 664, 

et seq., the following rules have been developed: 

(1) The value of the homestead at the date of its selection 
is the controlling value. (Jn re Burdick, 76 Cal. 639.) 

(2) The fact that the premises have enhanced in value sub- 
sequent to the date of declaration is not material. (£s- 
tate of McCarthy, 7 C. A. 199.) 

(3) Mortgages, trust deeds and other liens are not con- 
sidered, in fixing the value of the homestead. (Estate 
of Herbert, 122 Cal. 329.) 

(4) When final, the court order setting apart the home- 
stead is conclusive as to the question of value. ( Estate 
of Bette, 171 Cal. 583.) 

Advisability of title inquiry before commencing probate 

proceedings. 

The attorney may often be saved from possible embarrass- 

ment by having the title searched on real property owned by 

the decedent. If this is done in the early states, unforeseen 

complications may be avoided. As we know, a Will does not 

operate upon homesteaded property since it vests upon 

death in the surviving spouse (Probate Code Section 663) 

and it makes no difference whether the homestead was de- 

clared before or after the Will was executed. It will be seen, 

therefore, that a decree of distribution purporting to dis- 

tribute the homestead is nugatory. The homestead never 
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formed a part of the estate and hence a decree of distribu- 
tion cannot operate upon it. Under the type of homestead 
which devolves to the surviving spouse upon death of the 
other, the survivor is not estopped to later come in and 
assert title, as against another person to whom the probate 
court purported to distribute the homestead. (Selinger v. 
Milly, 51 C. A. (2d) 286.) It is apparent that an at‘empted 
probate sale of the homestead is a nullity. 

Estoppel, by conduct of surviving spouse. 

The surviving spouse may be estopped by his or her con- 
duct. Where the surviving spouse was appointed representa- 
tive of the estate of the decedent, and received the proceeds 
of a probate sale of the homestead, it was held that such 
conduct estopped the survivor from later claiming the home- 
stead. (Jons v. Harbison, 112 Cal. 260.) 

Continuance of exemption for benefit of survivor. 
Homestead property which vests in the surviving spouse 
retains the homestead characteristic of exemption (Pro- 
bate Code 663; Civil Code 1265). The characteristics of 
restraint and devolution cease (so that a subsequently ac- 
quired second spouse does not acquire these latter home- 
stead rights) but the characteristic of exemption remains. 
(Estate of Clavo, 6 C. A. 774.) 

Rights of successor to surviving spouse. 

Probate Code Section 668 deals with the rights of such a 
successor and the rules stemming therefrom are interesting. 
For example, the devisee of a surviving spouse formerly 
took all of the rights and benefits conferred by law upon 
such spouse (Estate of Fath, 132 Cal. 609) and the pro- 
ceeds of a sale of such a homestead were formerly distrib- 
uted to the heirs of such spouse, exempt from the claims of 
creditors (Estate of Izedorio, 100 C. A. 469). In 1931, 
however, Code of Civil Procedure 1485 (upon which such 
decisions were based) was repealed and Probate Code Sec- 
tion 668 enacted. The latter section does not appear to be 
nearly as lenient as the former, but the latter section does 
not appear to have yet been judicially construed. 

Waiver by surviving spouse. 

Where the homestead was declared on community property 
or by the decedent on his separate property, may the surviv- 





Los ANGELES BAR BULLETIN 


ing spouse “waive” his or her homestead rights? Since, by 
Probate Code Section 663, the homestead vests upon death 
of the decedent, it would appear that a “waiver,” as such, 
is ineffective. It has been suggested that an assignment or 
deed to the heirs or devisees would be the proper method 
of passing the title which has become vested in the surviving 
spouse. In this regard, for a discussion of estoppel resulting 
from a waiver, see Estate of Cecala, 104 C. A. (2) 526. 
Does a homestead “embrace” a later acquired spouse? 
Where a widower declared a homestead and later remar- 
ried, conveyed out to a straw-man who conveyed back to 
him and his second wife as joint tenants, an intervening 
creditor contended that the deed to the straw-man aban- 
doned the homestead. In holding that the homestead was 
not abandoned, the court indulged in what appears to be 
dicta, to the effect that the homestead continued “for the 
benefit of the second community” (I’eith v. Klett, 88 C. A. 
(2d) 23). What does that mean? 

Compare this with another case wherein a surviving 
widow remarried and the court squarely held that her 
second husband, upon her death, acquired no rights in the 
homestead which had been declared during her first mar- 
riage and stated that the property did not ‘“‘continue as a 
homestead for the benefit of the second community.” (Es- 
tate of Ronayne, 104 C. A. (2d) 53.) 


Part 2 on the Probate Homestead to be Concluded in an Early Issue 


LANGUAGE AND LAWYERS 

“Why is it that our common language, so easy for all other 
uses, becomes obscure and unintelligible in wills and contracts, 
and that this language that can express itself so clearly, whatever 
it may say or write, here finds no way of declaring its meaning 
that does not involve doubt and contradiction? Unless it be that 
the princes of that art, applying themselves with a particular atten- 
tion to picking out solemn words and contriving artful formulas, 


have so carefully weighed each syllable and so accurately analyzed 


every kind of combination that we see them trammelled and em- 
broiled in the endless number of figures and such minute parti- 
tions that they cease to fall within any rule and prescription, and 
to convey any definite meaning.’”—Montaigne, 1580. 





